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Presenters: Barbara Bogiatzis – McCullough Robertson Lawyers (specialising in services to the 
non-profit sector); David Fishel - Director, BoardConnect  

This session is not intended as legal advice, but as a road map with sign posts. 

Two different legal structures that are appropriate for non-profit organisations: Incorporated 
Association or Company Limited by Guarantee: 

Incorporated association 

– For an organisation that has been around for some time, the structure is often inherited.  If it 
wants to grow or has grown in size, scope and/or membership, it may be worth converting to a 
Company Limited by Guarantee.  Currently there are some barriers, but these are about to be 
removed under a new federal law. 

– For small organisations, it is often sufficient to have Incorporation. Disclosure requirements 
are lower, however there is still a requirement for an AGM, audited reports, etc. 

– A management committee is required, with an executive of President, Secretary and Treasurer. 
Committee must meet at least every 4 months. 

– Incorporated Associations are limited to operating in the State or Territory in which they are 
registered and there are difficulties trading across the state border. To get around that 
difficulty, the organisation can register with ASIC as an Australian Registerable body which 
allows cross state trade.  However it is an administrative burden. 

– Incorporated Associations only require a full audit if their assets are more than $100,000, 
and income is also more than $100,000. 

– Incorporated Associations don’t have the benefit of limited liability for members. 

– Not as easy for Incorporated Associations to tap into support resources.  ASIC can help 
Limited companies, but not Incorporated Associations. 

– It’s very important to have insurances in place, particularly Public Liability, at least $5million, 
particularly if there is property/land. 

– Question: Many arts organisations are Incorporated Associations and regularly operate across 
state borders.  Are they penalised? 
Response: Barbara doesn’t know of any prosecutions, but if it’s a legal requirement, one 
should comply.  (There is a transfer cost that sometimes puts people off.) 

Companies Limited by Guarantee 

– Have members, not shareholders. 

– They are required to have “Ltd” after their name. 

– Limited companies must have at least 3 directors, 2 of whom must be Australian. They must 
also have a Company Secretary. 

– Directors are required to pass an annual resolution that is a statement of solvency, outlining 
that the company is able to meet its payments. 

– Members liability is limited to an agreed amount – may be as little as $10. 

– There is an annual fee to ASIC - $100 – but that can be reduced to $40 if the company is 
designated a “special company” - if it meets certain criteria. 

– Any change in company details (address, board members, etc.) must be advised to ASIC. 

– Distribution of profits is not allowed 
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Can a director/board member take paid employment with the company? 

– It’s advisable to have a clause in the constitution allowing directors to be employed by the 
company.  Also to declare a conflict of interest in respect of the area of operation in which the 
director is employed. 

Is it normal for the board to be the only members of the company?  

– There is no reason to have a bigger membership.  It may in fact destabilise the company.  
Funding bodies have encouraged companies not to have wide membership over past 10-15 
years. 

Tax endorsement 

There are two kinds of tax endorsement – those for companies and those for funds. 

Tax concessions can be gained if the organisation is recognised as a charity – there are lots of 
interpretations of ‘charity’.  The organisation should: 

– Exist for Public benefit or the relief of poverty 

– Be non-profit 

– Have charity as its sole purpose (within the legal sense of that term). 

The organisation must then consider whether it is a Fund or an Institution. 

– Funds are receptacles to receive and distribute money.  They primarily operate to provide 
funds to other institutions who will carry out the charitable activity. 

– Institutions exist to undertake charitable activity. 

Concessions: 

– IT/GST exemption 

– Stamp duty (a state tax – must have charitable endorsement, and the particular transaction 
must meet a very narrow definition.  This provides stamp duty at a nominal rate). 

Deductible Gift Recipient (DGR) endorsement 

– Organisation could be endorsed as a whole, or endorsed for operation of a fund.  That can 
also provide Fringe Benefit Tax exemption and confer the ability to issue tax deductible 
receipts for donations. 

It is important to get professional advice – tax law is very complex 

KickArts is generating revenue through the sale of artwork. Does that jeopardise their DGR 
status?   

– The High Court so far has not taken a strict view.  The court will look not just at how you apply 
profits, but at the totality of the operation. 

Does the amount of donations have an influence on assessment, e.g. if no donations have 
been received?   

– The Tax Office would re-assess the organisation if its objectives have changed.  If the Tax 
Office says that this is a big revenue base, they will re-assess in 12 month periods on a case 
by case basis. 

Sources of income 

– Donations from individuals. 

– Gifts from public & private ancillary funds [PAFs] (these funds can only make gifts to DGR 
organisations). 

– In late 2010, the ATO put out a new set of guidelines, but this remains as an important 
part of their definition. 
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– Quite a number of wealthy individuals who would like to donate to worthy causes set up 
PAFs because they want control over where the money goes. 

Funding from government: is it a grant or sponsorship?   

– Grants, sponsorship, Fee-for-service, funding agreements: all different ways by which 
government defines its support.  

– There is usually a special provision in the deed of grant stating whether the grant is GST 
exclusive or not.  

– Provided the organisation fits the criteria of the legislation, there are no tax implications.   

– If there is any concern, get specific advice 

Can JUTE set up a company alongside – a legal entity to do things it can’t do?   

– Barbara recommended great care in regard to a related entity – particularly where the two 
companies have common directors. The new entity can’t be under the direct control of the 
original entity.  Need to look at the objectives of the original organisation.  “We want to do x, 
but can’t do it under the original organisation”.  There is a danger if there is any sense that 
the second body is under the control of the old body. 

Fundraising endorsement 

– Organisations can’t appeal to the public for donations unless the activity is approved by the 
state. 

– Apply to the state government – there is a procedure for objections. 

– Need to seek endorsement in all states if soliciting donations over internet e.g. via website. 
It’s not expensive and fair trading departments are fairly supportive. 

Corporate Governance 

– Important to have control procedures - must have documents in order e.g. charter, strategic 
plan, etc. 

– Board must know how it’s structured and what its roles are. 

– Risk management is very important. 

Directors’ duties 

– Directors (board members) must act in good faith, for a proper purpose and for the good of 
the organisation 

– If these common law duties are breached, members are in danger of personal liability 

– Exercise reasonable care and skill in fulfilling their duties 

– Not make improper use of information 

– Use care and diligence – “business judgement rule”, when directors have exercised their duty 
of care and diligence.  The person: 

– has exercised his/her judgement in good faith for proper purpose 

– has no personal interest in the issues being discussed 

– has informed her/himself about the issue appropriately 

– rationally believes that a decision is in the best interests of the organisation 

– The interpretation varies from organisation to organisation, and is also informed by the 
position of the person (board member, CEO, non-exec director) 

– Being a volunteer does not absolve a board member from liability 


