
 1 Regional Residency 2011 
Legal Compliance Workshop Notes - Townsville 

 

Prepared by BoardConnect 

April 2011 

Legal Compliance 

BoardConnect 2011 Regional Residency: Friday 15 April, Townsville 
Presenters: David Grace – Partner, Cooper Grace Ward Lawyers; David Fishel - Director, 
BoardConnect  

Why is compliance important?  Getting the board culture right is at the heart of compliance. 

– Board has to have strict policies of compliance 

– CEO must live the culture. 

– Everyone on the team knows what the expectations are. 

– The impact can be devastating if something goes wrong, because investigation is time-
consuming, stressful and disruptive to the business. 

Example: A female bus driver parking her bus was caught in the bus door and crushed to death.  
The personal impact on people in the company was terrible, losing a valued colleague, having to 
describe the incidents over and over again. There is an emotional toll, and a cost in time and 
money. 

If an offence is proved someone could go to jail. 

The board needs to discuss compliance at a board meeting and record the discussion in the 
minutes.  “Safety” should be an item on the agenda.  Need to see compliance as part of the day-
to-day operation, not an add-on. To minimise risk, the board needs to have policies in place, e.g.  
Workplace Health & Safety, Conflict of Interest, Code of Conduct. 

If you run a business in more than one place, there is a danger that different cultures may be 
practised in each place.  Some may have good culture, while others don’t care.  Important to 
avoid that possibility with adequate training. 

Contracts 

– There may be lots of different forms, from letters right through to detailed contracts. 

– The law respects substance over form – but whatever the form, the detail must reflect the 
true nature of what’s happening. 

– Brevity is not necessarily good – the content has to have basic details, but it also needs to 
cover some eventualities, such as (for employment contracts) poaching staff or Intellectual 
Property. Some cost and/or effort up front can save money down the track. 

– Need to detail the monetary effect of contract.   

– Contracts for funding agreements – important for boards to understand what they have to do 
in regard to acquittals and accountability, as well as processes and procedures of how to 
achieve the results required. 

– In all contracts, boards need to ensure that they are acting in the best interests of the 
company. 

– If there are any property dealings, it’s prudent to get someone to give advice - such as on 
leases. 

– Contracts to supply goods or services – make sure you understand and can comply with the 
terms.  (There are new laws in regard to consumer rights.) 

– There is nothing illegal/non-binding about a verbal contract, except if you have to prove it. 
Then you have to rely on memories, which can be different for different people. Much better to 
capture the discussion and reflect it in writing. 
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If a lease is signed and sent off but not returned to the leasee, is it still valid?  

If the terms of the contract are partly performed (e.g. the premises are occupied and some rent 
has been paid), then the contract is upheld.  Insurance is not affected by whether or not the lease 
is signed. 

Workplace Health & Safety 

– It is the directors’/employer’s responsibility to ensure safety in the workplace. 

– Stupidity can cause accidents that are outside anyone’s control. 

– Organisation needs procedures to identify risks in the area of WH&S, such as proper induction 
training for employees (and volunteers, anyone in your workplace, including in a vehicle), so 
they know not to do things that might cause injury. On-going training is also important – 
especially if there are new activities. Minimise risk with extra training. 

– Any accident affects the reputation of your organisation. 

– Maintenance of equipment – keep a list of equipment and a record of maintenance 
undertaken. 

– Personal protective equipment must be used. 

– Supervision depends on the size of the organisation: 

– For small organisations, General Manager keep an eye on staff and small groups of 
volunteers 

– If there is no supervision, it is a breach of the Act (but there are practical limitations e.g. 
Golden Circle case where man put his arm in the auger) 

– If staff roles change and there are new procedures, there are then new risks, thus the need 
for more training. 

– Following the case of Kirk vs the Industrial Commission, the prosecution now has to say what 
a person was supposed to have done to avoid injury in order to prove a breach of duty. 

– Insurance contracts/policies that organisations should have include: 

– Property – buildings, contents, costumes, props, etc. 

– Public liability 

– Director and Officer (D&O) – Covers legal costs of directors or officers in the case of civil 
liability or breaches of conduct.  It is essential for Companies Ltd by Guarantee and for 
Trusts and is certainly advisable for Incorporated Associations.  Covers lots or risks that 
otherwise frighten people away from joining boards. 

– Penalty insurance – means that a director is not penalised if he/she is an innocent 
director, but doesn’t cover the director who makes the mistake. 

– Fraud – small organisations are vulnerable – it’s good to have that insurance. 

– Movement of cash – advisable if the organisation has to carry cash around 

– Competition & Consumer Act (Fair Trading) 

– anti-competitor behaviour 

– misleading or deceptive advertising or conduct (use language that is simple/familiar)  

– truth in advertising 

– Employment contracts 

– Protection of IP – copyright (author, director, designer, music director - fee up front, but 
usually no subsequent rights) 

– Insurance contracts 
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– Privacy policy - information such as names, addresses, drivers license/Medicare numbers – if 
the organisation stores them, it has to be very careful how any of it is released. 

– Confidentiality policy – information received on confidential basis can’t be released without 
the giver’s consent. 

 


